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OPINION

James Hollister Williamsand K athryn L ouise Henderson Williams were divorced by order
entered May 11, 1999inthe Divorce Case. Fifty-four days later, Mr. Williams drowned, leaving a
will and alarge estate. Shortly thereafter, his daughter, Ms. Jennie Williams Perdue, was appointed
executor of his estate, and the Probate Case was begun on July 13, 1999. Among the assets were
certainannuitieswhich named Kathryn Williamsasthe beneficiary, and the Estate filed acomplaint
in the Probate Case seeking a declaratory judgment that those annuities belonged to the Estate
because of the language of the parties’ marital dissolution agreement. In correspondence preceding
thefiling of the Estate’ scomplaint, Ms. Williams had taken the position that shewasMr. Williams's
widow, not hisformer wife, and/or that no changeof beneficiary had been made asto certan assets.
The Estate al so sought to have the final decree of divorce declared valid and a declaration that the
property awarded to Mr. Williams in the decree was the property of the Estate.

Kathryn Williams then filed a motion to intervene in the Probate Case and challenged the
probate court’s jurisdiction over the divorce decree and other issues raised by Ms. Perdue. In
addition, in October of 1999, Ms. Williams filed a claim against the Estate for atotal of $95,000.

Meanwhile, Kathryn Williamsfiled in September of 1999 amotion for relief from judgment
pursuant to Tenn. R. Civ. P. 60.02 in the Divorce Case seeking to have the divorce set aside on a
number of grounds.

While matters were pending and proceeding in the Divorce Case and the Probate Case,
LincolnNational Lifelnsurance Company, Guardian Lifelnsurance Company, and Hartford Lifeand
Annuity Insurance Company, all issuers of annuity contracts to James H. Williams, the deceased,
onwhich Kathryn Williamswasthe designated beneficiary, brought or intervened intwo interpleader
actions seeking to have determined the proper payee of the annuities, the Interpleader Cases.

Ms. Perdue filed in the Probate Case an application for injunctive rdief relating to
apportionment of tax liability for the annuities and life insurance policies on which Kathryn
Williams was the named beneficiary.

Theissuesraised in these casesweredecidedin variousfinal orders. Theresultwas:. (1) Ms.
Williams's motion to set aside the divorce decree was denied, and the divorce was held valid; (2)
Ms. Williams was granted the annuities as the named beneficiary thereof; (3) tax liability for the
annuities was charged to Ms. Williams, and a judgment against her in favor of the Estate for the
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amount of taxeswas entered; and (4) Ms. Williamswas awarded judgment on aportion of her claim
against the Estate, in the amount of $40,000. All these holdings are gppeal ed.

Mr. Williams' swill created amarital trust at the maximum dlowablemarital deduction for
the benefit of “my wife,” gave histangible personal property after specific bequeststo “my wife,”
and left the rest, residue, and remainder of his estateto his daughter. Mr. Williams also designated
“my wife” as co-executor and co-trustee.

Although Mr. Williams did not change his will after the divorce, Tenn. Code Ann. 8 32-1-
202(a) operates to make such changes by revoking the bequests to and nomination of “my wife.”
That statute provides:

If after executing awill the testator isdivorced or his marriage annulled, the divorce
or annulment revokes any disposition or appointment of property made by the will
to the former spouse, any provision conferring a general or special power of
appointment on the former spouse, and any nomination of the former spouse as
executor, trustee, conservator or guardian, unless the will expressly provides
otherwise.

Tenn. Code Ann. § 32-1-202(a).

Thus, if the divorce was valid, the bequests to Kathryn Williams were revoked, and Ms.
Perdueinherited that property aspart of theremainder estate. Therefore, we beginwiththechallenge
to the divorce.

I. The Divorce Decree

Mr. and Ms. Williams lived together for a period of seven or eight years and then married
in February of 1990. Ms. Williams worked at Mr. Williams's business from early in their
relationship. OnMay 11, 1999, Mr. Williamsfiled for adivorce based onirreconcilabledifferences
and inappropriate marital conduct by Ms. Williams. Onthat date, the parties met at the courthouse
with Mr. Williams' s lawyer and executed aMarital Dissolution Agreement (“MDA”). The MDA
includes a paragraph in which Ms. Williams stipul ated that she was guilty of inappropriate marital
conduct and that her husband was entitled to adivorce. She also waived her right to file an answer
to the complaint.

Thedivorce decree, granting a divorce on grounds of irreconcilabledifferences, was signed
by thetrial court the same day that it wasfiled, without a hearing. Thefinal decree reflectsthat the
partiesagreed “to allow Mr. Williamsto proceed to Court on anuncontested basis’ and that the court
approved and incorporated the MDA. After the divorce decree was entered, Mr. and Ms. Williams
continued to live together and to work together. Until Ms. Williams' sfiling of the motion herein,
thefinal decree was not appeal ed or otherwise challenged, and became afinal order thirty days after
itsentry.



Four months after the entry of the decree, and two months after the initiation of the probate
proceedings, on September 8, 1999, Ms. Williams filed in the Divorce Case a Rule 60 motion for
relief from the divorce decree. The motion accompanied requests for injunctive relief against the
Estate and the executrix and detailed efforts by the Estate, among other things, to sell the residence
in which the Williamses had lived and in which Ms. Williams continued to live. It is apparent that
the actions of the executrix prompted the filing of the motion to set aside the divorce.

In her pleadingsin support of themotion, Ms. Williams acknowledged that she had an extra-
marital affair in February and March of 1999 which her husband discovered. She allegesthat Mr.
Williams then began dating other women. In her affidavit supporting the motion, Ms. Williams
testified that on May 10, 1999, Mr. Williams told her he wanted a divorce and that they had an
appointment with hislawyer the next day. She further testified, “Prior to the discussion of divorce
on May 10, 1999, Decedent had only once, in passing, mentioned the possibility of divorce to
Affiant.” Her affidavitincludesthedetailsof the parties’ meeting at thecourthouseand their signing
of the documents.

Inthe Divorce Case, the partiesentered an agreed order to set the Rul e 60 motion for hearing,
which order dso included notice of the date and time of depositions of Ms. Williams and of Ms.
Perdue. After aportion of Ms. Williams's deposition was taken, and based on questions she was
asked, she filed a maotion in limine asking the court to exclude from the hearing on the Rule 60
motion any “evidence of the details of her alleged ingppropriate marital conduct and the details of
her personal life after the purported divorce and after the death of Plaintiff JamesWilliams.” After
a hearing, thetrial court denied the motionin limine.

After that hearing, the Estate filed aresponse to the Rule 60 motion. That response disputed
Ms. Williams' s version of the facts, as set out in her motion, including an averment that the proof
would show “that the parties discussed, debated and negotiated a divorce beginning not later than
several weeks before the plaintiff was granted adivorce. . ..” Inresponseto the court’s expressed
interest in a“thumbnail sketch” of the proof that might be presented if evidence were determined
to be necessary, theresponse summarized the testimony of Lee Billen, afriend and co-worker of both
Mr. and Ms. Williams. Attached to the response is Ms. Billen's affidavit. In that affidavit, Ms.
Billen testified that during March, April and May of 1999, she and Kathryn Williams discussed a
number of timesthat the Williamses were having marital difficulties. “During these discussionsin
Marchand April 1999, Kathy Williamstold methat she and JamesHollister Williamshad discussed
divorce. Subseguently, Kathy Williamstold me that their attempted reconciliation had failed, that
James Hollister Williams was committed to being divorced from Kathy Williams and finally that
‘Jimisgoing to divorce me.”” Ms. Billen recommended severa timesthat Ms. Williams consult a
lawyer. In addition, the response asserts that Ms. Williams's version of the facts surrounding the
divorce was inconsistent with her deposition testimony and makes reference to specific deposition
testimony.

Ten daysafter the hearing on the motion in limine, ahearing washeld on the Rule 60 motion
which involved argument on the parties’ positions, discussion of discovery and other scheduling
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issues, and similar procedural matters. Thetranscripts of that hearing and the hearing onthe motion
in limine provide insight into the positions of the parties and the court that is helpful in accuratdy
defining the issue which we must decide.

In her trial court filings, Ms. Williams argued that her admission of her extra-marital affar
should preclude evidence concerning thisrelationship. Shefurther stated, “. . . the Court isnot here
to determine whether a divorce could have been granted in this case because Mrs. Williams will
readily stipulatethat both partieshad groundsfor divorce.” Essentially the same argument wasmade
at the hearing where she argued that she was not before the court to get a divorce and, therefore,
relative fault in the breakdown of the marriagewasirrelevant. She acknowledged that grounds for
divorceexisted at the time of thedivorce. She also asserted theissue was not aredistribution of the
marital property and she was not trying to alter the MDA. She argued that the decree should be set
aside, with the effect that she was Mr. Williams's widow, since his death precluded a continuation
of the divorce case.

With regard to the Rule 60 motion itself, essentially the Estate argued that the court should
deny the motion and could do so without taking evidence because the divorce decreewas valid on
its face and because Mr. Williams's death precluded further action in the Divorce Case. Ms.
Williams argued that the decree should be set aside because it was entered in contravention of the
waiting periods required by statute and local rule. Ms. Williams also argued that Mr. Williams's
death did not, as a matter of law, prevent the relief she sought.

Ms. Williams sother ground for setting asidethe divorcewasthat Mr. Williamshad coerced
her into signing the MDA and that she had been taken by surprise by his announcement that they
were to meet the next day to sign the documents. She argued that she did not have the opportunity
to review the documents, to seek independent legal advice, or to reflect on her options. She dso
argued that the M DA resulted in an inequitabl edistribution of property. The Estate argued that Ms.
Williams should not be allowed to present evidence that Mr. Williamshad coerced her into signing
the MDA since his death made it impossible for him to dispute that dlegation. The Estate also
disputed her evidence of coercion and surprise, as discussed above.

The parties disagreed on which of the pending issuesin the various cases should be decided
first. The Estatetook the position that the court should decide the issue of the validity of thedivorce
decree before deciding other issues, such as ownership of the annuities. The Estate also argued that
the trial court could and should decide the validity of the divorce decree without an evidentiary
hearing. Ms. Williams asserted that the court would need to hear evidence to decide theissue of the
validity of thedivorcedecreeif it reached the coercionissue. Thecourt concluded that it would first
decide whether it needed to hear evidence in order to rule on the Rule 60 motion and that an
evidentiary hearing could be held thereafter if it was needed.

Thetria court denied the motion for relief from judgment, holding first that Ms. Williams

wasnot entitled torelief under Tenn. R. Civ. P. 60.02(3) because the decreewasnot void. Thecourt
also held that she was not entitled to relief under subsection (1) of the rule because the mistake she
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alleged was one by the court, not the parties, or under subsection (5) because this situation did not
rise to the level of extraordinary circumstances. With regard to Ms. Williams's claim under
subsection (2), that the decree resulted from misconduct by Mr. Williams, the court stated:

Theissueiswhether aparty to an action can pursuerelief from ajudgment involving
the other party to an action after the death of the party that allegedly committed the
fraud and/or misconduct. . . . The Court is concerned about the public policy
implications of alowing a party to institute an attack upon a judgment after the
opposing party has died asserting that the deceased party committed fraud or
misconduct which would entitle the moving party for relief from a judgment.
Obvioudly, the deceased party cannot defend himself in such an action.

The court found that the fact that Ms. Williams waited until two months after the death of
Mr. Williams to challenge the decree, along with her failure to appeal the decree, constituted “a
seeming acquiescence” to the decree. The court found persuasive language in Owensv. Sims, 43
Tenn. (3 Cold) 544 (1866), tha:

Much mischief might be produced, if either party, in cases where the bonds of
matrimony have been dissolved, were permitted, at any time within two years &fter
the divorce, to obtain reversal of the decree, after seeming acquiescence for atime,
by declining to appeal, and possibly after the party had again married.

Id. at 550-51.

Accordingly, the court found that Ms. Williamswas not entitled to relief under Tenn. R. Civ.
P. 60.02(2).

A. Relief from Judgment After Death of Party

In the court below and on appeal, the Estate has asserted that Ms. Williams was not entitled
to the relief she sought because the death of Mr. Williams abated the divorce action. Relying on
“well-settled” law, the Estate asserted that a divorce action becomes a nullity after the death of a
party because divorce is a personal action and the questions involved have been “answered by the
inevitable decree of a higher tribunal than any earthly forum.” Swvan v. Harrison & Morris, EXrs,
42 Tenn. (3 Cold) 534, 540 (1865). Along with Swan, the Estate relies upon Owens v. Sims, 43
Tenn. (3 Cold) 544 (1866), Vesselsv. Vessels, 530 SW.2d 71 (Tenn. 1975), and Seelev. Steele, 757
S.W.2d 340, 343 (Tenn. Ct. App. 1988) (holding that a suit for divorce and alimony is* drictly a
personal action, soundingintort, and by all therulesand maxims of law lies (dies) withthe person”).

On the other hand, Ms. Williams asserts that while Tennessee law is clear that a deceased
person cannot be divorced and, therefore, a pending divorce action terminates upon the death of a
party, this principle does not apply after the entry of afinal decree of divorce. Ms. Williams aso



relieson Seele, quoting adifferent section, to the effect that if acourt has entered adecree”the death
of the spouse does not affect the matter.” Steele, 757 SW.2d at 342.

The parties' reliance on the cases cited implicates questions of abatement and revivor and
thesubtletiesthat lurk therein. Generally, actionswhich are pending whenaparty diesmay continue
upon substitution of aproper party. Tenn. Code Ann. § 30-2-320; Tenn. R. Civ. P. 25.01; Mid-South
Pavers, Inc. v. Arnco Constr., Inc., 771 SW.2d 420, 422-23 (Tenn. Ct. App. 1989). Pending actions
“which by law may survive against the personal representative” are considered claims against the
estate. Tenn. Code Ann. 8 30-2-320. However, that statute, by its terms, does not gpply to claims
already reduced to judgment. InreEstate of Lucas, 844 SW.2d 627, 629-30 (Tenn. Ct. App. 1992).
Tenn. Code Ann. 8 30-2-505 providesthat judgments obtai ned against the deceased inthedeceased’ s
lifetime may be revived without delay.

In addition, as ageneral rule, the death of either party does not abate an action “if the cause
of action survives or continues.” Tenn. Code Ann. 8 20-5-101. However, some types of actions,
specifically “actions for wrongs affecting the character” are abated by the death of a party. Tenn.
Code Ann. 8 20-5-102. An action for divorce, being purely personal, abates and cannot be revived
after the death of aparty. Steele, 757 S.W.2d at 342. Thetermination of the divorce cause of action
abates all ancillary or interlocutory decrees; however, this rule expressly applies to a pending suit,
where the party dies before entry of judgment.

While the gpplication of these general principles to the case before us may be debated, the
Tennessee Supreme Court has at |east partially answered the question disputed by thepartiesherein
in Baggett v. Baggett, 541 S.\W.2d 407 (Tenn. 1976), where a wife sought to set aside a divorce
decree after the remarriage and death of her husband. Thebasisfor her claimwasalack of persond
jurisdiction over her by the divorcing court. The wife had no notice of the divorce proceeding
against her until after the husband died.

The Supreme Court determined that the first issueto be decided was whether the wife had
ajusticiableinterest in setting aside the divorce decree “ considering the fact that her husband died,
thus dissolving the marriage relation, prior to the institution of thissuit.” The court acknowledged
that the general rule wasthat, in the absence of affected property interests, “an applicationto vacate
adecree of divorce does not lie after the death of aparty . . . since thedeath itself seversthe martial
relation and the only object to be accomplished by the vacation of thedecreewould be sentimental .”
Id. 541 S.W.2d at 409 (citing Rose v. Rose, 176 Tenn. 680, 685, 145 SW.2d 773, 775 (1940)).

But, when the decree of divorce adversely affects property interests of the surviving
spouse, the death of the other spouse does not defeat theright of the surviving spouse
or hisor her representative to institute vacation proceedings. Thisis permitted, not
for the purpose of continuing the controversy regarding theright to adivorce itself,
but to determine whether or not the surviving spouse has been deprived of property
interest by reason of the change in his or her marital status brought about by the
divorcedecree. Thisaction is condgdered to involve only the property interests.
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Baggett, 541 SW.2d at 4009.

TheCourt explained that those property rightsdeemed sufficient to comewithintherulewere
“those interests of which the surviving spouse has been wrongly deprived by the divorce. . ..” Id.
Among the specific rights delineated by the Court were the right to a distributive share of the
decedent’ s estate, and a surviving spouse’ s rights to pension or social security benefits. 1d. The
Court found that the surviving spouse’ s statutory right to veteran’s benefits constituted a sufficient
property interest which entitled the plaintiff to maintain the action attacking the validity of the
divorce decree. Id. 541 SW.2d at 409-10.

The distribution of marital property resulting from a divorce is not the type of property
interest that will allow an action to set aside a divorce decree.

Baggett and the other cases cited herein do not provide a means by which a party to
adivorce can use the death of aformer spouse to receive a more favorable property
settl ement than had been negoti ated while the deceased was living.

McMahonv. McMahon, No. 85-349-11, 1986 Tenn. App. LEX1S3012, at *6-* 7 (Tenn. Ct. App. May
23,1986) (no Tenn. R. App. P. 11 application filed) (citing Larkin v. Larkin, (Tenn. Ct. App. May
25, 1979)).

Instead, it would appear that the property interest must be one that is adversely afected by
the change in statusfrom spouse to former spouse. We conclude such a property interest existsin
the case before us. Under thetermsof Mr. Williams swill, Ms. Williamswould inherit property as
hiswife. Sheisdisinherited therefrom only by the operation of Tenn. Code Ann. 8§ 32-1-202(a) by
virtue of thedivorce. Inaddition, Ms. Williamsfiled in the Probate Case a Petition for Homestead,
Exempt Property, Y ear’s Support and El ective Shareseeking all statutory benefitsto which awidow
isentitled. This pleading was filed after the hearing on the motion in limine but before the court
ruled on the Rule 60 motion in the Divorce Case. In this petition, Ms. Williams asserted she had
sought to have the divorce decree set aside.

Of course, Baggett involved achallenge to a divorce decree as void because it was entered
without personal jurisdiction. Thus, theholdingisconsistent with the general rulethat avoid decree
may be attacked at any time and such a decreeisunenforceable. Sateexrel. Ragsdalev. Sandefur,
389 SW.2d 266, 271 (Tenn. 1965); Miller v. Morelock, 185 Tenn. 466, 470, 206 S.W.2d 427, 429
(Tenn. 1947); Team Design v. Gottlieb, No. M1999-00911-COA-R3-CV, 2002 Tenn. App. LEXIS
508, at *32 (Tenn. Ct. App. July 18, 2002) (no Tenn. R. App. P. 11 application filed).

B. Decree Not Void
Ms. Williamsfirst asserts that the final order of divorce should have been set aside because

itwasentered by thetrial court in contravention of Tenn. Code Ann. 8 36-4-103(c)(1) which requires
that adivorce petition on the ground of irreconcilable differences be onfilefor sixty (60) days prior
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to the granting of adivorce.? Although various of her arguments assert the divorce was “invalid as
amatter of law,” it is clear that she does not claim that the order was void, in recognition of the
Tennessee Supreme Court’s holding in Gentry v. Gentry, 924 S\W.2d 678 (Tenn. 1996).

In Gentry, the Supreme Court considered a claim that adivorce decreethat had been entered
without compliance with the statutory waiting period for irreconcilable differences divorces, the
same statute relied on herein by Ms. Williams, was void. The Court reaffirmed the standard for
determining whether ajudgment is void: whether the court had general jurisdiction of the subject
matter, whether the judgment was wholly outside the pleadings, and whether the court had
jurisdiction of the parties. 924 S.W.2d at 680-81. The Court found that absent such a prima facie
void decree, “aflaw in procedure” would not render adecreevoid. Id. 924 SW.2d & 681. Because
it was apparent the court entering the decree had subject matter over asuit for divorce, had persond
jurisdiction over the partiesto the divorce, and the decree was not outside the pleadings but instead
granted the relief actually sought in the pleadings, the Court held the divorce decree was not void,
but was either voidable or valid. 1d. 924 S\W.2d at 680.

Ms. Williams does not assert that the court entering the divorce decree herein was without
either subject matter or personal jurisdiction or that the decree was wholly outside the pleadings.
On appeal, she does not rely on subsection (3) of Tenn. R. Civ. P. 60.02, “the judgment isvoid,” as
aground for relief. The divorce decree challenged by Ms. Williamsin theinstant caseis not void.
Thetrial court obviously had general jurisdiction of the subject matter, asuit for divorce; the decree
awarding the divorce was not outside the pleadings, it was the specific relief sought; and, the court
had jurisdiction over the parties.

C. Relief Under Tenn. R. Civ. P. 60.02

Cognizant of Gentry’s holding that a merely voidable order cannot be reversed through a
collateral attack, Ms. Williamslaunched adirect attack by filinginthe Divorce CaseaTenn. R. Civ.
P. 60.02 motion for relief fromjudgment. “If an action or proceedingisbrought for thevery purpose
of impeaching or overturning a judgment, it is adirect atack upon it, such as a motion or other
proceeding to vacate, annul, cancel or set asde a judgment, or any proceeding to review it in an
appellaecourt....” Turner v. Bell, 198 Tenn. 232, 241, 279 SW.2d 71, 75 (Tenn. 1955) (quoting
Jordan v. Jordan, 145 Tenn. 378, 454, 239 S. W. 423, 445 (1921)). Seeking Rule 60 relief in the
Divorce Case was a procedurally appropriate method to bring the attack. Jerkinsv. McKinney, 533
S.w.2d 275 (Tenn. 1976).

Rule 60.02 of the Tennessee Rules of Civil Procedure provides, in pertinent part:
On motion and upon such terms as are just, the court may relieveaparty . . . froma

final judgment, order or proceeding for the following reasons. (1) mistake,
inadvertence, surprise or excusable neglect; (2) fraud (whether heretofore

2Ninety days are required if minor children are involved. Tenn. Code Ann. 8§ 36-4-103(c)(1).
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denominated intrinsic or extrinsic), misrepresentation, or other misconduct of an
adverseparty; . . . or (5) any other reason justifying relief from the operation of the
judgment. The motion shall be made within a reasonable time, and for reasons (1)
and (2) not more than one year after the judgment, order or proceeding was entered
or taken.

Tenn. R. Civ. P. 60.02.

The tria court denied Ms. Williams relief under Tenn. R. Civ. P. 60.02, and this court’s
review of that decisionislimited to whether thetrial court abused itsdiscretion. Federated Ins. Co.
v. Lethcoe, 18 SW.3d 621, 624 (Tenn. 2000); Underwood v. Zurich Ins. Co., 854 SW.2d 94, 97
(Tenn. 1993); Ellison v. Alley, 902 SW.2d 415, 418 (Tenn. Ct. App. 1995).

Under the abuse of discretion standard, atrial court’sruling “will be upheld so long
as reasonable minds can disagree as to the propriety of the decision made.” A tria
court abuses its discretion only when it “gpplies an incorrect legal standard, or
reaches a decision which is against logic or reasoning or that causes an injustice to
the party complaining.” The abuse of discretion standard does not permit the
appellate court to substitute its judgment for that of thetrial court.

Eldridge v. Eldridge, 42 SW.3d 82, 85 (Tenn. 2001) (citations omitted).

Relief under Rule 60.02 is considered “ an exceptional remedy.” Nailsv. AethaIns. Co., 834
S.W.2d 275, 294 (Tenn. 1992). The function of the ruleis*to strike a proper balance between the
competing principlesof finality andjustice.” Banksv. Dement Constr. Co., Inc., 817 SW.2d 16, 18
(Tenn. 1991) (quoting Jerkins, 533 S.W.2d a 280). In examining the purpose of Tenn. R. Civ. P.
60.02, our Supreme Court has said:

“Rule60.02 acts as an escape valve from possible inequity that might otherwise arise
from the unrelenting imposition of the principle of finality imbedded in our
procedural rules. . ..” Because of the importance of this*princple of finality,” the
“escape valve’ should not be easily opened.

Banks, 817 SW.2d at 18 (quoting Toney v. Mueller Co., 810 SW.2d 145, 146 (Tenn. 1991)).

The party seeking relief has the burden of showing grounds therefor; he or she must show
that heisentitled torelief. Sorucev. Spruce, 2 S.W.3d 192, 194 (Tenn. Ct. App. 1999); Howard v.
Howard, 991 S.W.2d 251, 255 (Tenn. Ct. App. 1999); Davidson v. Davidson, 916 SW.2d 918, 923
(Tenn. Ct. App. 1995). There must be proof of the basis on which therelief is sought. Lethcoe, 18
S.W.3d at 624, Banks, 817 S.W.2d at 18; Duncan v. Duncan, 789 S.W.2d 557, 563 (Tenn. Ct. App.
1990). The movant must substantiate entitlement to the request by dear and convincing evidence.
Davidson, 916 SW.2d a 923; Duncan, 789 SW.2d at 563.
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In order to succeed, the moving party must describe the basis for relief with specificity.
Hopkins v. Hopkins, 572 SW.2d 639, 640 (Tenn. 1978); Duncan, 789 SW.2d a 563. As a
prerequisiteto the extraordinary relief availableunder Rule 60.02, the movantisrequired to set forth
inamotion or petition, or in affidavitsin support thereof, facts explaining why the movant isentitled
torelief. SeeTravisv. City of Murfreesboro, 686 S.W.2d 68, 69 (Tenn. 1985); Bivinsv. Hosp. Corp.
of Am., 910 SW.2d 441, 446 (Tenn. Ct. App. 1995); Turner v. Turner, 776 S.\W.2d 88, 92 (Tenn.
Ct. App. 1988).

Wherethe motion and supporting affidavits areinsufficient to warrant relief from judgment,
themotionisproperly denied. Ellison, 902 SW.2d a 417-18; Jenkinsv. Jenkins, No. 01A01-9609-
CV-00399, 1997 Tenn. App. LEX1S 487, at *6 (Tenn. Ct. App. July 16, 1997) (no Tenn. R. App.
P. 11 application filed) (holding that because“Husband did not set forth facts and circumstancesto
justify invocation of the extraordinary relief afforded by Rule 60.02 either in his motion for relief
from the judgment or in his accompanying affidavit,” the trial court did not abuse its discretion in
denying the motion after taking the affidavit and argument of counsel into consideration). Mere
conclusory statements are not sufficient. Ellison, 902 SW.2d at 417.

(1) Mistake

First, Ms. Williams sought relief under Tenn. R. Civ. P. 60.02(1) on the basis that the trial
court madeamistakein entering thedivorce decree prematurely. Thetrial court, however, ruled that
the “mistake” contemplated in Tenn. R. Civ. P. 60.02 was intended to address * excusable mistakes
of parties or counsel, not an action by the court.”

In Jerkins v. McKinney, 533 S.W.2d 275, 280 (Tenn. 1976), our Supreme Court held that
Tenn. R. Civ. P. 60.02(1) can be utilized by an aggrieved party in order to grant relief predicated
upon amistake of court. Themistakein Jerkinswasthefailure of the court clerk to provide counsel
with acopy of an order overruling amotion for anew trid or notify counsel of the existence of such
an order. Ms. Williams simply does not alege the type of mistake contemplated by Tenn. R. Civ.
P. 60.02(1) or Jerkins. Ms. Williamsis not arguing that a mistake of the court prevented her from
finding out about thetrid court’ sruling. Rather, she argues that the court “mistakenly” entered the
divorce decree before the expiration of the statutory waiting period. Thisis an assertion that the
court failed to follow thelaw. Unlike the aggrieved party in Jerkins, Ms. Williamshad knowledge
of the final order of thetria court.

A mistake of law is not a ground for relief under Rule 60.02. Spruce, 2 SW.3d at 195.
Otherwise, “it is hard to conceive how any judgment could be safe from assault.” Food Lion, Inc.
v. Washington County Beer Bd., 700 S.W.2d 893, 896 (Tenn. 1985). Even whereit isalleged that
the trial court, rather than one of the parties, committed a mistake of law, Rule 60.02 cannot be
applied to provide relief. The proper remedy liesin appea or amotion to ater or amend.

Further, the action by the divorcing court in entering the decree cannot be characterized as
amistake. We have no basis to determine that the court did not intend to enter the decree when it
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did. Thecourt entered the decreein accordance with the parties’ agreement that groundsfor divorce
existed, that Ms. Williamswaived her right to filean answer or contest thedivorce, and that they had
agreed upon the distribution of their property. Any failure to follow statutory procedures® was
intentional, not a mistake.

Weaffirmthetria court’ sdenia of Ms. Williams smotion for relief under Tenn. R. Civ. P.
60.02(1).

(2) Fraud or Misconduct of Mr. Williams

The second ground for relief sought under Tenn. R. Civ. P. 60.02 by Ms. Williamsis based
on her assertion that Mr. Williams engaged in some type of misconduct. Later filings make clear
that the alleged misconduct involved Mr. Williams* surprising” Ms. Williamswith hisintention to
get adivorce and with the documents themselves and his coercing her into signing them. She does
not, however, assert that she requested more time or explain her failure to attempt to set aside the
decree within thirty days after its entry.

As stated above, Rule 60 relief should be granted sparingly in deference to the principle of
finality. Inadditionto final judgments, that principleisalso particularly important in two situations
which are present in the case before us. an attempt to set aside an agreed order disposing of anaction
and an attempt to rescind a contract.

A marital dissolution agreement is essentially a contract between a husband and wife in
contemplation of divorce proceedings. Towner v. Towner, 858 S.W.2d 888, 890 (Tenn. 1993); Gray
v. Estate of Gray, 993 S.W.2d 59, 63 (Tenn. Ct. App. 1998). Such acontract isenforceable. Holt
v. Holt, 995 S.\W.2d 68, 72 (Tenn. 1999). “A property settlement agreement between ahusband and
wifeis*within the category of contractsand isto belooked upon and enforced as an agreement, and
isto be construed as other contracts as respects itsinterpretation, its meaning and effect.” Brucev.
Bruce, 801 S.W.2d 102 (Tenn. Ct. App. 1990) (quoting Matthewsv. Matthews, 24 Tenn. App. 580,
593, 148 SW.2d 3, 11-12 (1940)). Wherethe MDA or property settlement isincorporated into the
decree of the court, the agreement with regard to division of property does not lose its contractual
nature. Gray, 993 S.W.2d a 64; Moorev. Moore, No. 01-A-01-9708 -CV-00444, 1998 Tenn. App.
LEXIS 831, at *5 (Tenn. Ct. App. Dec. 8, 1998) (no Tenn. R. App. P. 11 application filed) (citing
Penland v. Penland, 521 S.W.2d 222, 224 (Tenn. 1975)).

Rescission of a contract “is not looked upon lightly” and “is available only under the most
demanding circumstances.” Robinson v. Brooks, 577 SW.2d 207, 208 (Tenn. Ct. App. 1978).

3Even though the divorce decree granted the divorce on the ground of irreconcilable differences, the complaint
alleged that ground and the ground of inappropriate marital conduct. The parties agreed to the existence of the ground
of inappropriate marital conduct and that Mr. Williamswas entitled to adivorce on that ground. The statutory waiting
period for adivorce ontheground of irreconcilabledifferenceswould have no relevance to adivorce on another ground.
“Billsfor divorce on the ground of irreconcilable differences must have been on file sixty (60) daysbefore being heard.”
Tenn. Code Ann. 8§ 36-4-103(c)(1).
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Further, the party seeking recission bearsthe burden of proof. Williamson v. Upchurch, 768 S\W.2d
265 (Tenn. Ct. App. 1988). When acontract isvalid and no injustice will result, courts are “ bound
to enforceit.” Bushv. Cathey, 598 SW.2d 777, 781 (Tenn. Ct. App. 1979).

In the Matthews case, the court found that the separation agreement at issue “must be
regarded as a contract, a settlement of disputes, a compromise and an arbitration.” Matthews, 24
Tenn. App. at 593,148 SW.2d at 11. Consent decrees, compromise and settlement agreements, and
agreed orders are favored by the courts and represent the achievement of an amicable result to
pending litigation. A consent decree signed by the partiesinvol ved has been described as* about the
most binding of agreementsthat can bemade.” Bringhurst v. Tual, 598 S.W.2d 620, 622 (Tenn. Ct.
App. 1980) (citing Smelcer v. Broyles, 225 Tenn. 187, 190, 465 S.W.2d 355, 356 (1971); Boyce .
Santon, 83 Tenn. 346, 375-76 (1885)). A consent decreeis

...awrittenjudicial contract, duly acknowledged and executed, and conclusive upon
the parties. 1t may be impeached and rescinded for fraud in its procurement; but
otherwiseit must stand. The parties may not apped from it, or otherwise correct its
errors. They may not recede from it or withdraw their consent to it.

Boyce, 83 Tenn. at 375-76.

In order to set aside or alter a consent decree, a party must show that the consent decreewas
entered through fraud or mistake. Inthe absence of fraud or mistake, aconsent decreewill stand as
made unlessit is vacated in the same manner as it was procured, by consent. Sate exrel. Bedford
County, 220 Tenn. 197, 206-07, 415 SW.2d 139, 144 (1967); Bringhurst, 598 S.W.2d at 622.

Inthisregard, it iswell settled that Rule 60.02 should not be used to relieve aparty from his
free, calculated, and deliberate choicein signing asettlement agreement. Lethcoe, 18 SW.3d at 625;
Tyler v. Tyler, 671 SW.2d 492, 495 (Tenn. Ct. App. 1984). In addition, the failure to take legal
stepsto protect one’ sown interests precludesrelief under Rule 60.02. Hopkins, 572 SW.2d at 640;
Bivins, 910 SW.2d at 448. In Lethcoe, the choicesreferred to were: (1) to settle rather than litigate;
(2) not to insist on other termsin the settlement agreement; and (3) not to apped. Because a party
“remains under a duty to take legal steps to protect his own interests,” Banks, 817 SW.2d at 19,
these actions and inactions precluded relief under Rule 60.02(5). The same principle was applied
in Day v. Day, 931 S.\W.2d 936 (Tenn. Ct. App. 1996), to a decision not to appeal and in Cain v.
Macklin, 663 S.W.2d 794 (Tenn. 1984), to achoiceto ignoreor not defend against alawsuit. “Rule
60 is not a substitute for appeal and motions under the rule have been denied when made to avoid
aparty’ sdecision to settle the litigation or forego an appeal.” 11 CHARLES ALAN WRIGHT, ET AL.,
FEDERAL PRACTICE AND PROCEDURE, § 2851 (2d ed. 1987). We are aware that agreed orders of
settlement are generally not apped abl e, but they arereviewableor modifiableby proper actiontaken
within thetime for gppeal.
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Of course, Ms. Williams claims that her agreement to the MDA, which included her
agreement not to contest the divorce, was not afree and deliberate choice on her part, but rather was
the product of her husband’ s coercion or of her “surprise” and lack of time to consider it.

In Matthews, awife sued for divorce and asked that prior separation agreements be set aside
becausethey wereunfair and procured by fraud, coercion, and undue pressure. InMatthews, thewife
was represented by counsel when the agreements were reached, a situation not present in the case
before us. Nonetheless, some of the holdings of Matthews are rel evant, including the following:

So far as we can learn there was not concealment of a single fact, nor any
misrepresentation of afact, and no Damoclean sword kept hanging over the head of
thewifeduring the negotiations. Hencethe entire absence of any legal grounds upon
which to base a decree annulling said contract.

Id. 24 Tenn. App. at 593, 148 SW.2d at 11.

Although some authority indicatesto the contrary, our courts have held that an MDA and the
decreeincorporating it can be set aside on the basis of duress. InBrown v. Brown, 863 SW.2d 432,
434 (Tenn. Ct. App. 1993), this court considered a request under Tenn. R. Civ. P. 60.02 for relief
from a divorce decree which incorporated an MDA. The asserted grounds for relief were
misrepresentation or duress. Because the only evidence of fraudulent misrepresentation that was
plead wasinsufficiently specificto support an accusation of fraud and had been available before the
divorcejudgment was entered, this court affirmed thetrial court’sdenial of discovery related to the
Rule 60 motion. In addition, wefound there was no fraudul ent conceal ment and the movant was not
entitled to relief on that ground.

ThecourtinBrownacknowledgedthat duress, if present, couldjustify relief fromthedivorce
decree and MDA, citing Gilley v. Gilley, 778 SW.2d 862 (Tenn. Ct. App. 1989). Brown, 863
S.W.2d at 435. Essentially, thewifetestified that she agreed to the divorce, even though she did not
want one, and signed the MDA because her husband had been violent at times during the marriage
and she was dfraid not to sign the documents. When asked about force and threats directly related
to the signing of the documents, the wife stated, “He did not force me to sign anything. But the
stress and the emotional strain | was under the last year and a half that we were married, | wasn't
capable of making adecisionthat | had to make.” Thiscourt concluded that thetrial court correctly
determined that this was not sufficient to invalidate a contract that had been approved by the court
and incorporated into the judgment of the court and found that the decision was supported by the
circumstance, among others, that there was alack of overt threat of present harm. 1d. 863 SW.2d
at 436.

Thisholding is consistent with general requirement regarding duress or coercion sufficient
to set aside a contract. Duress is often defined in our case law as
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an unlawful restraint, intimidation, or compulsion of another to such an extent and
degree as to induce such other person to do or perform some act which he is not
legally bound to do, contrary to hiswill and inclination. The alleged coercive event
must be of such severity, either threatened, impending or actually inflicted, so asto
overcome the mind and will of a person of ordinary firmness.

McClellanv. McClellan, 873 S.\W.2d 350, 351-52 (Tenn. Ct. App. 1993). Seealso Fed. Deposit Ins.
Corp. v. Ramsey, 612 F. Supp. 326 (E.D. Tenn. 1985).

However, we have also held in a case wherethe former wife attempted to set aside adivorce
decreeincorporatingaMDA on the basisthat her former husband coerced her into signingthe MDA
that his actions did not constitute misconduct under Tenn. R. Civ. P. 60.02(2). Leev. Lee, No. 29,
1990 Tenn. App. LEXIS 448 (Tenn. Ct. App. July 3, 1990) (no Tenn. R. App. P. 11 application
filed). That decision was based largely on federal court interpretationsof the federal rulewhichis
identical to Tennessee's Rule 60.02. As the Lee court found, the type of misconduct included in
“fraud, misrepresentation, or other type of misconduct by anadverseparty” islimited to thetypethat
“prevented the other party from fully and fairly presentingits case.” Lee, 1990 Tenn. App. LEXIS
448, a *4 (quoting U.S. v. An Undetermined Quantity Of An Article of Drug Labded As Benylin
Cough Syrup, 583 F.2d 942, 948 (7th Cir. 1978)). That rule has been applied uniformly by federal
courts, where misconduct within the context of Fed. R. Civ. P. 60(b)(3) has been construed as that
typeof conduct affecting thelitigation or thwarting thejudicial process, with theresult that alitigant
was prevented from fully and fairly presenting his or her case. See Furman v. Comm'r of Internal
Revenue, 785 F.2d 308 (6th Cir. 1986); U.S v. An Undetermined Quantity of an Article of Drug
Labeled as Benylin Cough Syrup, 583 F.2d 942 (7th Cir. 1978); Harrisv. Mapp, 719 F. Supp 1317
(E.D.Va 1989); Gilmour v. Strescon Indus., Inc., 66 F.R.D. 146 (E.D. Pa. 1975), affirmed, 521 F.2d
1398 (3d Cir. 1975).

In Lee, the former wife testified that she signed the MDA because her husband had hit her
before, shewasafraid hewould hit her again, shewantedto avoid further violent confrontations, and
that he had grabbed her arm and told her she had to sign the MDA. The Lee court found that such
conduct did not amount to misconduct under Rule 60.02(2). In addition to federal court
interpretation of misconduct under the rule, the court also relied upon interpretations by Tennessee
courtson the requirements of an allegation of fraud under the same provision of Rule 60.02. Asthe
Lee court noted, our courtshave held, with regard to aclaim based upon fraud, that Rule 60.02 relief
iswarranted only when the moving party proves with clear and convincing evidence the existence
of conduct by the non-moving party which amounts to:

anintentiond contrivance by a party to keep complainant and the Court inignorance
of the red facts touching the matter in litigation, whereby a wrong conclusion was
reached, and postive wrong doneto the complainant’ s rights.
Duncan, 789 S.W.2d at 563 (quoting Leeson v. Chernau, 734 SW.2d 634, 638 (Tenn. Ct. App.
1987)).
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The Lee court also found that there was no showing that the wife had been prevented from
fully and fairly presenting her case after signingthe MDA.. Lee, 1990 Tenn. App. LEX1S448, at *5.
Thisholding is consistent with previously discussed authority regarding a conscious decision not to
appeal or seek other relief. Inthe case herein, Ms. Williams has made no claim that she was coerced
or otherwise prevented from seeking to set aside the divorce earlier. She has not explained why,
after the surprise and shock produced by the suddenness of the situation which she claimed affected
her ability to appreciatethe significance of the documents presumably wore off, she never took steps
to remedy the situation, either during the time for filing an apped or a Rule 59 motion to alter or
amend or thereafter, before Mr. Williams died and before she learned of the effect of the divorce on
the will.

Againg this background of the stringent requirements that Ms. Williams must meet to be
entitled to relief, aswell asthe burden she hasto overturn adiscretionary decision by thetrial court,
her factud allegations must be considered. Those are found in the affidavit she filed in support of
her motionfor relief.* Intha affidavit, shetestifiesthat: on May 10, Mr. Williamsinformed her that
he wanted a divorce and that they had an gppointment to see hislawyer the next morning; prior to
this discussion Mr. Williams had only once, “in passing,” mentioned the possibility of adivorce;
on the morning of May 11, Mr. Williams and Ms. Williams met with his attorney and she was not
represented by counsel; Mr. Williams and his attorney asked her to sign the marital dissolution
agreement and she did so; the divorce decree was entered that day; and after the divorce Mr. and
Mrs. Williams continued to live together and discussed reconciliation.

Therewere simply no factsalleged which would comeclose to the type of coercion or duress
that might be sufficient to set aside an agreed divorce decree under themost liberal standard.® Itis

4Many of the facts cited by Ms. Williamsin her brief are not “facts,” but merely allegations. Ms. Williams's
citations to the record are often citations to her statements by counsel made to the court during the various hearings
herein. Statements by counsel are, of course, not evidence.

5As mentioned earlier in this opinion, M s. Williams gave testimony in a deposition. Some of that testimony
dealswiththeeventsof May 11. However, on appeal, Ms. Williams hastaken the position that this court cannot consider
her deposition or those David Garrett, Mr. Williams' s attorney who prepared and filed the divorce documents, and Cindy
Maniscal co, who worked in Mr. Garrett’s office and testified regarding contact with Ms. Williams prior to the signing
and filing of the divorce papers. Ms. Williams argues that these depositions were part of the record only in one of the
Interpleader cases and cannot be used in any of the other cases, including the Divorce Case.

This argument disregards the trial court’s and this court’s consolidation of the cases. At the hearing on the
motion in limine, the tria court discussed with counsel whether the cases should be consolidated. At the hearing on
January 31, the court again discussed consolidation, indicating that it would be beneficial to consolidate the matters so
issuescould beresolved as necessary. After arguments regarding which issues should be decided firstamong the various
cases and motionsto stay some rulings pending decisions on other issues, the court stated:

I’ll go ahead and consolidate the matters as we discussed for the purposes of handling everything
together in that regard. And we can always address these i ssues separately in the case.

(continued...)
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important to note what Ms. Williams has not dleged or has specifically acknowledged. She does
not disputeand agreesthat Mr. Williamswasentitled to adivorce on theground of her inappropriate
marital conduct. She does not allege that she was unaware of the property held by the parties,
individudly or jointly, or that Mr. Williams misrepresented or hid assets. She does not aver that she
did not understand the documents she was signing or understand that she was waiving her right to
contest the divorce® We note that the MDA was notarized by adeputy clerk of the court and it
reflected several handwritten changes initialed by both Mr. Williams and Ms. Williams.

Based upon the record before us, and our review of the authorities discussed above and
presented by the parties, wecannot conclude that thetrial court abused its discretion in denying Ms.
Williams' s motion for relief under Tenn. R. Civ. P. 60.02(2).

In finding that the question was whether one party to an action can pursue relief against the
other, now deceased, party on the bass of aleged fraud or misconduct, the court expressed its
concern regarding alowing testimony which could not be refuted by the deceased party. This
language, of course, reflectsthepolicy considerationsbehind Tennessee’ sDead Man’ s Statute. That
statute, found at Tenn. Code Ann. § 24-1-203, provides:

In actions or proceedings by or against executors, administrators, or guardians, in
which judgments may berendered for or against them, neither party shall bedlowed
to testify against the other as to any transaction with or statement by the testator,
intestate, or ward, unless cdled to testify thereto by the opposite party.

5(...conti nued)

Subsequently, an order was entered ordering that all four enumerated cases “ be consolidated for hearing under
the above-captioned case[the Divorce Case].” Although there may some ambiguity about the meaning of consolidation
for hearing, the court clearly consolidated all the cases into one case, directing that the Divorce Case be the surviving
case. The parties appear to have ignored thisdirective, and filings were made under various case styles and numbers.
This court was also asked to consolidate the four cases, indicating the parties’ assumption therewere still four cases, and
we granted the motion, simply stating that the cases “are hereby consolidated.” While Ms. Williams asserts that this
statement did not result in a consolidation of the records, we respectfully disagree.

In addition, we note that the taking of Ms. Williams’s deposition prompted her motion to limit evidencein the
Rule 60 proceedings, and the deposition was discussed in the hearings on that motion. We consider the deposition to
beincluded in the record of the consolidated cases. Her deposition was filed after the order of consolidation and before
the court ruled on the Rule 60 motion. A deposition of a party may be used by an adverse party for any purpose. Tenn.
R. Civ. P. 32.01(2). In addition, Ms. Williams asserts that thiscourt cannot consider the depositions because they were
not considered by the trial court in making its decision. The trial court’s order makes no reference to the depositions,
but we cannot assume from that silence that the court did not consider them. They were filed before the court’sruling
on the Rule 60 motion and, in our opinion, were available to the court for consideration in making its determination.

Nonetheless, we do not find it necessary to consider the deposition of Ms. Williams and the other depositions
in order to resolve the question before us.

6She does argue that the suddenness of the situation put her “in a frame of mind where she was unable to
appreciate the significance . . . and ramifications . . .” of the documents.
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As this court has explained:

The purpose of the statuteisto “ prevent the surviving party from having the benefit
of his own testimony, when, by the death of his adversary, his representative was
deprived of the decedent’s version of the transaction or the statement.” Baker v.
Baker, 24 Tenn. App. 220, 142 SW.2d 737, 744 (1940).

While the general approach is to construe the exclusion narrowly, Baker, at 744,
“transactionsby” encompassesalarge range of excludabl e testimony on things done
in the decedent’ s presence. “ Transactions with the intestate refer to things donein
his presence, to which he might testify of his personal knowledge, were hedive. . .
. Waggoner v. Dorris, 17 Tenn. App. 420, 426, 68 S.W.2d 142 (1933) (quoting
Morrisv. Norton (C.C.A.), 75 F. 912, 922).

Burke v. Arnold, 836 S.w.2d 99, 107 (Tenn. Ct. App. 1991).

Therecan be no question that the MDA was atransaction with the decedent. The prohibition
in the statute does not apply to caseswhere the transaction at question did not increase or diminish
the estate but concerned only the manner in which the assets will be distributed. Petty v. Estate of
Nichols, 569 S.W.2d 840, 845-46 (Tenn. Ct. App. 1977); Baker v. Baker, 24 Tenn. App. 220, 230-
31, 142 SW.2d 737, 744 (Tenn. Ct. App. 1940). However, a spouse’ s demand for year’ s support
and exempt property have been determined to have the effect of decreasing the estate. Cantrell v.
Cantrell, 19 SW.3d 842, 846 (Tenn. Ct. App. 1999). Ms. Williamsfiled such ademand hereinin
case the divorce were set aside. In addition, in the case before us, the MDA can be regarded as
affecting the contents and size of Mr. Williams' s estate, and Ms. Williams sought to havethe MDA
set aside, an action that would affect the size of the estate.

Neither party hasraised the Dead Man’s Statute, and the trial court did not specifically rely
uponit, athough the court referred tothe policiesunderlyingit. Becauseno evidentiary hearing was
held, and no objection was made to the affidavit, the court was not called upon to rule on the
admissibility of Ms. Williams' stestimony regarding the signing of the MDA. However, we cannot
conceive of how Ms. Williams could establish the “misconduct” she alleges without violating the
Statute.

In any event, the trial court’s decision rests upon its determination that Ms. Williams had
seemingly acquiesced in the divorce until shelearned of its effect upon her inheritance and that her
challenge should not be sustained in view of the policies favoring finality.

We affirm the decision of the trial court in denying Ms. Williams' s motion for relief from
the divorce decree under Tenn. R. Civ. P. 60.02(2).
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(3) Extraordinary Circumstances

Lastly, Ms. Williams sought relief under Tenn. R. Civ. P. 60.02(5), claiming that the facts
and public policy issues present “ extraordinary circumstances’ justifyingrelief. Shearguesthat “in
a case such as this where the husband engaged in misconduct such as rushing the matter through
while obtaining the divorce to the severe detriment of thewife' s legal rights, public policy should
weigh in favor of ensuring that justiceisdoneif the preservation of marriage isno longer possible’
and that the “facts of this case and the public policies of this State compel the rule's application
here.” Thetrial court felt that this was “not a case which rises to the leve of such ‘extraordinary
circumstances’ or ‘ extreme hardship’ which would justify relief under Tenn. R. Civ. P. 60.02(5),”
and denied Ms. Williams's motion on that basis. We agree.

Tenn. R. Civ. P. 60.02(5) reads like somewhat of acatch-all provision, alowing relief from
afinal judgment for “any other reason justifyingrelief from the operation of thejudgment.” Despite
its broad language, the rule has been construed very narrowly by the courts of this state. Lethcoe,
18 SW.3d at 625; Underwood, 854 SW.2d at 97; Henderson v. Kirby, 994 SW.2d 602 (Tenn. Ct.
App. 1996); Seioff v. Seloff, 833 S.W.2d A4, 97 (Tenn. Ct. App. 1992); Duncan, 789 S.W.2d at 564;
Tyler v. Tyler, 671 SW.2d 492, 495 (Tenn. Ct. App. 1984). Thestandardsof Rule60.02(5) aremore
demanding than those applicable to the other grounds for relief under the rule. MCNB Nat’ | Bank
of N.C. v. Thrailkill, 856 S.W.2d 150, 154 (Tenn. Ct. App. 1993); Duncan, 789 SW.2d at 564. In
fact, relief under Rule 60.02(5) is only appropriate in cases involving extraordinary circumstances
or extreme hardship. Lethcoe, 18 S.W.3d at 624 (citing Underwood, 854 SW.2d at 97). “‘[A]ny
other reason’ under Rule 60.02(5) isto be defined as areason of ‘overriding importance.”” Banks,
817 SW.2d at 19. This case does not present extraordinary or exceptional circumstances,
Henderson, 944 S.W.2d at 606, or issues of overriding importance, Banks, 817 S.W.2d at 19.

II. The Annuities

In the Probate Case the Estate filed a complaint seeking a declaratory judgment that certain
annuities belonged to the Estate and not to Ms. Williams. The annuitiesthat the Estate claimed had
been awarded to Mr. Williamsin thefinal divorce decree, but Ms. Williams was still named as the
beneficiary at hisdeath. The Estate later amended the complaint, asking the trial court to impose a
constructive trust over al the assets awarded to Mr. Williams in the divorce and to order Ms.
Williams to convey any interest she had in the annuities to the Estate. The three annuities at issue
were issued by Lincoln National, Guardian, and Hartford, and had a value of approximately
$900,000.

Later, Lincoln National filed aninterpleader action to determinethe proper beneficiary of the
proceeds of a death benefit payable pursuant to the terms of an annuity contract as a result of the
death of Mr. Williams. Several months later, Guardian filed a motion to intervene in the Lincoln
National case because it too sought a determination as to the proper beneficiary of an annuity
contract purchased by Mr. Williams. Hartford filed a separate complaint for interpleader to
determine the proper beneficiary of a third annuity contract. The interpleader actions were
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consolidated with the Divorce Case and the Probate Case, where the issue of entitlement to the
annuity of proceeds had been raised. Thetria court granted summary judgment for Ms. Williams
and awarded her the annuities.

The Estate appeal ed, arguing that the trial court should have imposed aconstructive trust to
defeat the award of the proceeds to Ms. Williams as the named beneficiary because the MDA
specifically awarded Mr. Williamsthe annuity contractsat i ssue and, therefore, thetrial court should
have merely implemented and enforced the MDA. It is undisputed that during their marriage, Mr.
Williamsmade Ms. Williamsthe beneficiary of the annuity contracts and that Mr. Williams did not
change the beneficiary before his death.

Inour review of thetrial court’ sdecision, wereview thetrial court’ sfactual findingsde novo,
with a presumption of the correctness of the factual findings of the trial court. Tenn. R. App. P.
13(d). No such presumption appliesto atrial court’ s conclusions of law, which we review de novo.
1d.; Carvell v. Bottoms, 900 S.W.2d 23, 26 (Tenn. 1995). The questions of theright to the annuities
death benefit, the apportionment of estate taxes, and the interpleader’ s dismissal, as raised herein,
al involve questions of law.

Thetrial court based its decision on Bowersv. Bowers, 637 S.W.2d 456 (Tenn. 1982), and
stated:

In Bowers, the husband died thirty-four (34) days after his divorce. The divorce
decree provided that wife released husband from all claims and waived any other
rightsnot provided for in the divorce decree. Husband never changed the designated
beneficiary under aninsurance policy after thedivorce. After husband died, adispute
arose as to whether former wife or the children were entitled to the proceeds under
the lifeinsurance policy. Id. at 457.

The Supreme Court held that former wife was entitled to theinsurance proceeds. In
so holding, the Court opined as follows:

Being abeneficiary of the life insurance of her ex-husband was not a
“property right,” a result of an “obligation to support a wife,” a
“right,” or a “claim” which was waived and relinquished by the
property settlement agreement. The husband was under no duty by
law or by contract to have life insurance in the first place or to
designate [wife] as the beneficiary of it; he could have changed the
beneficiary at any time without encountering any of [wife' g rights;
she simply had no claim with respect to thelifeinsurance. Therefore
the terms of the property settlement agreement do not affect the life
insurance policy at all.

Id. at 457-58.
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Intheinstant case, Mr. Williams died fifty-four (54) days after the entry of the Final
Decree, aperiod even longer than in Bowers. Yet at no time did he even begin the
process of changing the designated beneficiary under the Annuity Contract. Asa
result, under the controlling authority of Bowers, this Court concludes as amatter of
law that Ms. Williamsisentitled to the proceeds payabl e under the Annuity Contract.

Thetrial court also noted that the Estate attempted to di stingui sh Bower son the grounds that
thedivorcedecreein Bowersdid not expressly addressthelifeinsurance policy at issue. The Estate
argued that the Williams MDA expressly referred to the annuity contract by name and number. The
trial court determined that it could not concludethat “ thisdi stinction woul d cause the Supreme Court
to carve out an exception to the Bowersrule of law.”

In Bowers, the Supreme Court defined the single issue in that case as “whether a property
settlement agreement incorporated in a divorce decree, wherein wife released husband from al
claims should be construed as effecting a change in beneficiary of husband’ s life insurance, where
wifewasstill the named beneficiary under the policy at thedate of husband’ s death, thirty-four days
after the divorce.” 637 SW.2d at 456. On that issue, the Court held that “the property settlement
agreement had no force and effect whatever upon thelifeinsurance policy and neither the agreement
nor thedivorceterminated wife' sstatus asnamed beneficiary in the policy or her right to receivethe
proceeds.” 637 S.W.2d at 459.

In Tennessee a change of beneficiary must be accomplished in substantial compliance with
the terms of the insurance contract. Sun Life Assurance Co. v. Hicks, 844 SW.2d 652, 654 (Tenn.
Ct. App. 1992). Consequently, our courts have held that a provision in awill attempting to change
the beneficiary cannot vary the provisions of the contract.

[T]he language in awill does not operate to deprive the named beneficiary of her
rights to the policy proceeds. Cook v. Cook, 521 SW.2d 808, 813 (Tenn. 1975).
When thereis no attempt to change the beneficiary according to the procedures set
forth in the policy, the law of this state provides that a constructive trust does not
arise, requiring distribution according to the terms of the will, even though the
testator clearly indicated in hiswill that he wanted the insurance proceeds to benefit
anindividual other than the named beneficiary. Stoker v. Compton, 643 S.W.2d 895,
898 (Tenn. App. 1981).

Travelers Ins. Co. v. Webb., No. 01-A-01-9508-CH-00379, 1996 Tenn. App. LEXIS 44, at *6
(Tenn. Ct. App. Jan. 24, 1996) (no Tenn. R. App. P. 11 application filed).

It is well settled that divorce itself does not create a presumption that a former spouse is
removed as a beneficiary. Sun Life Assurance Co., 844 SW.2d at 654. Bowers and its progeny
established that a property settlement agreement also does not affect a designation of beneficiary.
The same principles have been applied to a designation of beneficiary in an annuity contract,
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Teachersins. & Annuity Assoc. v. Harris, 709 SW.2d 592, 595 (Tenn. Ct. App. 1985), becausethere
is no relevant distinction between an insurance contract and an annuity contract.

The Court’s conclusion in Bowers rested in part upon its determination that being a
beneficiary was not aright or claim arising out of the marital relationship and, therefore, was not
included in the property settlement’ slanguage waiving or relinquishing such rightsand claims.” 637
S.W.2d at 457-58. However, the Court also explicitly found that a property settlement agreement
has “no force and effect whatever” upon a life insurance policy, indicating its reliance on legal
requirements for changing abeneficiary. Id. at 459. The Estate argues that Bowers should not be
applied herein because of the language of the MDA & issue. TheWilliams MDA listed, aongwith
other assets, the three annuities, giving avalue to each and awarding each to Mr. Williams “free of
any claimby Wife.” The Estatearguesthat the MDA explicitly grantsthe annuitiesto Mr. Williams
and no further search for Mr. Williams' sintentisrequired. It further assertsthat aconstructivetrust
should have been granted to prevent unjust enrichment to Kathryn Williams “ as a matter of equity
and good conscience.”

There is nothing about the language in the MDA to make inapplicable the principles
discussed above. Although Bowers interpreted general language waiving claims arising from the
marriage, and Ms. Williams agreed to waive any claim to the annuities themselves, thefact remains
that no attempt was made to change the beneficiary in compliance with the annuity contract
provisions. If the explicit language of a decedent’s will expressing an intent contrary to the
designation of beneficiary cannot effectuate a change of beneficiary, certanly the “free of clam”
language doesnot. Wedo not disagreethat the MDA clearly awarded the annuitiesto Mr. Williams.
Asthe owner, he was free to name any beneficiary he chose, including Ms. Williams, whether he
was married to her or not.

We affirm the trial court’s grant of summary judgment to Ms. Williams and the resulting
award to her of the proceeds from the Lincoln National, Guardian, and Hartford annuities.

A. Estate Taxes on the Annuities

Asaresult of thelarge size of Mr. Williams's estate, federal estate taxes were owed in the
amount of $1,667,340. After thetrial court awarded the Lincoln National annuity to Ms. Williams,

7I n support of that determination, the Court relied upon and quoted with approval the followinglanguagefrom
Hergenrather v. State Mut. Life Assurance Co., 79 Ohio App. 116, 68 N.E.2d 833 (1946):

“The right of the wife to recover the proceeds of the policy does not hinge on the existence of a
relationship of husband and wife, but rather on the well established principles of contract law . . . .
Her right did not arise out of the relation of husband and wife. True, she was his wife at the time the
policy was issued and thisfact undoubtedly was the reason why she was named as beneficiary, but her
property interest in the policy did not arise out of the marriage relation.”

Bowers, 637 S.W.2d at 458 (citations omitted).
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the Estate sought injunctive relief relating to the estate’ stax liability for the annuities on which Ms.
Williamswasthe named beneficiary. The Estate requested that thetrial court require Ms. Williams
toimmediately relinquish funds sufficient to cover the tax burden attributable to the annuities. The
trial court declined to issue an injunction at that time.?

However, thetrial court did release four accounts from a previous agreed order preventing
the dissipation of assets in the Estate so that the Estate would be able to pay the tax liability. The
trial court also required that the fundsin the annuities be preserved pending aresol ution of theissue
regarding the tax liability. The trial court also ordered the parties to brief the tax liability issue.
After ahearing, the trial court determined that Ms. Williams was responsible for her pro rata share
of the estate taxes and awarded the Estate a judgment against her in the amount of $430,395.40 as
that pro rata share. Ms. Williams appeals.

The Estate asserts tha the trid court’ sallocation of tax ligbility should be upheld because:
(1) it is an equitable apportionment consistent with Tenn. Code Ann. 8 30-2-614; and (2) by
operation of Tenn. Code Ann. 8§ 32-1-202 the divorce deprived Ms. Williams of the benefit of the
will’ stax allocation clause. Ms. Williams maintainsthat the will itself governsand requiresthat all
estate taxes be paid out of the Estate.

Tenn. Code Ann. 8§ 30-2-614 addresses the proration of federal and state estate and
inheritance taxes. It provides that where an executor has paid estate taxes,

upon, or with respect to, any property required to be included in the gross estate of
adecedent under the provisionsof any such [tax] law, the amount of the tax so paid,
except in a case whereatestator otherwisedirectsin thetestator’ swill, shall be
equitably prorated among the personsinterested in the estate to whom such property
isor may be transferred or to whom any benefit accrues.

Tenn. Code Ann. § 30-2-614(b) (emphasis added).
Additiondly, the statute directsthat “ so far as practicable, and unless otherwise directed by

the will of the decedent” the executor is to pay the taxes before distribution of the estate. It
specifically allows an executor to bring an action to recover from aperson in possession of property

8The trial court explained its reasoning:

The Court feels like it doesn’t have any legal authority at this point in time to order in essence M s.
Williams to make a decision as to whether it’s a lump sum determination or not as to how those
proceedswould be paid out to her. The Court’s not ready to rule upon the merits of the issue of the
liability for taxes for the proceeds under the annuity contracts.

The trial court’s decision was based in part on the fact that Ms. Williams had not yet received any funds from the

annuitiesand that the court had allowed her to choose an option for payment from among those allowed by each contract
since there were tax consequencesto Ms. Williams depending on that choice.
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included in the estate for tax purposes but which passed outside the estate and never came into the
possession of the executor, such as the annuities herein, “the proportionate amount of such tax
payable by the persons interested in the estate with which such persons interested in the estate are
chargeable under the provisions of this section.” Tenn. Code Ann. 8 30-2-614(c).

Asthelanguage of the statute makes clear, atestator may direct payment of taxes other than
by proration and even other than equitably. Equitableapportionment under the statuteis merely the
default rule. Union Planters Nat’| Bank v. Dedman, 86 SW.3d 515, 519 (Tenn. Ct. App. 2001).
A direction by thetestator makesthe statute inapplicable. Wolfe v. Mid-Continent Corp., 222 Tenn.
348, 355-56, 435 S.W.2d 836, 840 (1968).°

Because Mr. Williams “otherwise directed” the apportionment of taxes, the statutory
equitable proration does not goply. Where atestator has directed how taxes areto be paid, “the
executors are not privileged to ignore the will even though some indirect benefits may accrue to
persons not claiming title to property pursuant to its provisions.” Wolfe, 222 Tenn. at 356, 435
S.W.2d at 840 (quoting Commerce Union Bankv. Albert, 201 Tenn. 631, 635-36, 301 S.W.2d 352,
354 (Tenn. 1957)). Mr. Williams gave specific direction regarding the payment of taxesin hiswill:

Except as otherwise provided herein, | further direct that all estate, inheritance,
generation-skipping transfer and other taxes of the same nature which are payable
because of my death with respect to the property comprising my estate for such tax
purposes, whether or not such property passesunder thisWill and whether such taxes
are payable by my estate or by any recipient or beneficiary of any such property, shall
be paid entirely out of my residuary estate (after any reductions due to amounts
passing to Kathy H. Williams, whom | hereinafter refer to as my wife) as an expense
of administration and without apportionment, and with no right of reimbursement
from any recipient or beneficiary of any such property. Any interest and penalties
payable with respect to said taxes shdl be a charge against the income from my
residuary estate. Each portion of my residuary estate with respect to which afederal
or state generation-skipping transfer tax, if any, ispayable, including any interest or
penaltiesthereon, shall becharged directly with suchtax. My Executors, intheir sole
and absol ute discretion, may use the proceeds of any life insurance payable to my
estate for the payment of debts or taxes.

This clause evidences the testator’s intent to have the Estate bear the burden of any tax
liability rather than placing that burden on the beneficiaries of his estate. His clearly stated intent
was to have his property transfer to its recipients free of an estate tax burden “whether or not such
property passes under this Will and whether such taxes are payable by my estate or by any recipient

9When the residuary estate, or other portion of the estate designated by the testator for the payment of estate
taxes is not sufficient for that purpose, Tenn. Code Ann. § 30-2-614 applies to allow the executor to recover a
proportionate share of taxes from beneficiaries. Dedman, 86 S.W.3d at 520. No claim has been made in this case that
any such insufficiency exists.
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or beneficiary of any such property.” Thus, the annuities passing to Ms. Williams as the named
beneficiary are clearly covered. See Marler v. Claunch, 221 Tenn. 693, 699-700 420 S.\W.2d 452,
455 (1968) (holding that dissenting widow, unnamed in thewill, was not chargeable with any of the
estatetaxesin view of the language inthe will directing executor to pay all taxeswith respect to the
estate regardless of whether or not such beneficiary was named in the will); Merchants & Planters
Bank v. Myers, 644 S.W.2d 683, 687 (Tenn. Ct. App. 1982) (holding that the term “all taxes’ in a
will was broad enough to exonerate nontestamentary property from the burden of estate); Maurice
T. Brunner, Annotation, Construction and Effect of Will Provisions Relating to the Burden of Estate
or Inheritance Taxes, 69 A.L.R. 3p 122 (2002).

Further, under the tax allocation clause of Mr. Williams's will, the Estate has no right of
reimbursement from a recipient of such property, herein Kathryn Williams. Consequently, Ms.
Williams was subject to no requirement that she pay a proportionate share of the estate taxes from
theannuities shereceived asbeneficiary thereof, and therewas no basisfor thejudgment against Ms.
Williamsfor that liability, aslong as sheis entitled to assert the benefit of the tax allocation clause.

The Estate argues that as a result of the trial court’s decision to uphold the validity of the
divorce, Ms. Williamsis not entitled to the benefit of the Estate shouldering the tax burden because
Tenn. Code Ann. 8 32-1-202 revokesany provisionin Mr. Williams swill which would benefit Ms.
Williams. Ms. Williams argues that the only provisions of the will that were revoked by operation
of the statute are those listed in the statute itself.

Tenn. Code Ann § 32-1-202 provides, in pertinent part:

(a) If after executing awill thetestator isdivorced or thetestator’ smarriage annulled,
the divorce or annulment revokes any disposition or appointment of property made
by the will to the former spouse, any provision conferring ageneral or specia power
of appointment on the former spouse, and any nomination of the former spouse as
executor, trustee, conservator or guardian, unless the will expressly provides
otherwise.

(b) Property prevented from passing to a former spouse because of revocation by
divorce or annulment passesasif the former spousefailed to survivethe decedent but
the provisions of § 32-3-105 shall not apply. Other provisions conferring some
power or office on theformer spouse areinterpreted asif the spousefailed to survive
the decedent.

The Estate first argues that the statute results in the revocation of all provisions in Mr.
Williams s will that benefit Ms. Williams, “including any direction rendering an indirect benefit
upon Kathryn L. H. Williams such as a direction for the Estate to pay taxes.” In support of this
statement, the Estate relies upon Third Nat’| Bank v. Cotten, 536 S.W.2d 330 (Tenn. 1976), which
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involved a dispute over apportionment of estate taxes to awidow who dissented from the will.*°
While assuming, without ruling, that the tax allocation clause of the will in question required that
such taxes be paid from the residuary estate and not charged to the beneficiaries, the Court held the
widow could not take advantage of the tax allocation provision because of another provision of the
will which provided that “if his widow should dissent and take against the will, any provision in
thewill in her favor would become void.” 536 S.W.2d at 332 (emphasis added).

The language “ any provision of the will in her favor” variessignificantly from the statute’s
language listing specific grantsthat arerevoked. We cannot equate the two or assign thesamelegal
conseguence to them. With regard to Tenn. Code Ann 8§ 32-1-202, our Supreme Court has stated:

The purpose of the statuteis not to confer rightsthat do not exist, but to eliminatethe
deviseto aformer spouse and pass the property to the next taker, whether under the
will or by intestacy. Nor isthe purpose of the statute to cure deficienciesin the will
or to provide opportunities for the courts to speculate about a testator’ s intent.

In re Walker, 849 S.W.2d 766, 770 (Tenn. 1993).

Ms. Williams argues that the benefit to abeneficiary or recipient of property from the tax
allocation clause is not a disposition or appointment of property, a power of appointment or a
nomination asafiduciary and that this specificlist cannot be enlarged toinclude any indirect benefit.
We agree that the Estate’ s argument in essence asks usto interpret Tenn. Code Ann. 8§ 32-1-202 to
include items not expressly included therein. Therulesof statutory construction which courts must
follow are well-settled:

The purpose of statutory constructionis*to ascertain and give effect tothelegislative
intent without unduly restricting or expanding a statute’s coverage beyond its
intended scope.” Owens v. Sate, 908 SW.2d 923, 926 (Tenn. 1995) (citation
omitted). Courtsmust restrict their review “to the natural and ordinary meaning of
thelanguage used by thelegidaturein the statute, unless an ambiguity requiresresort
elsewhereto ascertain legidativeintent.” Browder v. Morris, 975 S.\W.2d 308, 311
(Tenn. 1998) (citing Austin v. Memphis Pub. Co., 655 SW.2d 146, 148 (Tenn.
1983)). The construction of a statuteis a question of law subject to de novo review
without a presumption of correctness. Ivey v. Trans Global Gas & Oil, 3 SW.3d
441, 446 (Tenn. 1999).

10Although not pursued in detail, the Estate asserts the particular applicability of the Cotten case because the
“instant case involves both a dissent from the will and a revocation of the will by statute because of the divorce of the
parties.” However, the Estate does not assert that Mr. Williams'swill had aprovision similar to that in Cotten depriving
the widow of all benefits of the will if she dissents. Our review of the will reveals no such provision. In fact, Mr.
Wi illiams provided “ I n addition to any other method of disclai mer or releaserecognized by law, my wife or her executor
may disclaim or release any interest under thiswill . . ..” The differencesin thetwo wills and the fact that Ms. Williams
has been found to be the ex-wife and not the widow make any attempted dissent on her part irrelevant to this issue.
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Robinson v. LeCorps, 83 S.W.3d 718, 722-23 (Tenn. 2002).

The statute revokes three specific types of provisionsinawill and no others. Thefirst, and
the one at issue herein, is*“any disposition or appointment of property.” The natural and ordinary
meaning of that |anguage does not include any indirect benefit which might accrue from the terms
of the will to aformer spouse as well as other recipients of property. As our Supreme Court has
previoudy stated, “the statute’s effect is focused on property” and its purpose is“to eliminate the
deviseto aformer spouse.” InreWalker, 849 SW.2d at 769.

Inaddition, just asMs. Williamswas awarded the annuities because Mr. Williams made her
the beneficiary of those annuities and did not change the designation of beneficiary, and not because
shewashiswifeor hiswidow, Ms. Williamsreceivesthe benefit of thetax all ocation clause because
sheisarecipient of property passing other than under the will, not because she was Mr. Williams's
wife at the time he executed the will. Any other person receiving property from the Estate would
have the same benefit. The legidlative purpose behind Tenn. Code Ann § 32-1-202 is related to the
effects of the dissolution of amarital relationship, and we do not see how that purposeis furthered
by expanding the statute as urged by the Estate.

We conclude that Tenn. Code Ann. § 32-1-202 does not revoke the will’s tax allocation
clause as applied to Ms. Williams, or to anyone else, and that the tax allocation clause supersedes
the statutory method of proration of estatetaxes. Consequently, we concludethat thetrial court erred
in awarding ajudgment to the estate for the amount of taxes attributable to the annuitiesit awarded
Ms. Williams. Accordingly, wevacatethedecision of thetrial court awarding the Estate ajudgment
against Ms. Williams in the amount of $430,395.40.

B. Interpleader Appea

None of the stakeholdersin the Interpleader Cases has an interest in which of the competing
claimants was or is awarded the annuities. Hartford is the only annuity company to file abrief on
appeal. Hartford's complaint is tha upon its offer to deposit the annuity proceeds with the tria
court, it was entitled to be dismissed from the lawsuit it brought.** It also asks this court to allow
it to make such adeposit and to dismissit. Hartford also seeks attorney’ s fees on appeal .

After determining that Ms. Williams was the beneficiary under the annuities, thetrial court
ordered Hartford to “pay Ms. Williamsthe proceeds of the annuity contract pursuant to any option
under the terms of the annuity contract which shemay dect.” Thetrial court’sorder also stated that
“upon payment [of the annuity], pursuant to the annuity payment option selected by Ms. Williams,
[Hartford] shall be relieved of all obligations to any other party to this cause and shall be held
harmless for any other claims to said funds.” Further, the trial court ordered that if Hartford
distributed any of the proceeds of the annuity contract to Ms. Williams pursuant to a payment option

11M s. Williams argues this issue was raised for the first time on appeal, but in fact Hartford sought to deposit
the amounts it held pursuant to the annuity contract into the court in itsinitial interpleader petition in the trial court.
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selected by Ms. Williams, “such proceeds shall be held in escrow by counsel for Ms. Williams
pending further orders of the Court.”

According to Tenn. R. Civ. P. 22.02:

Any property or amount involved as to which the party seeking interpleader admits
liability may, upon order of the court, be deposited with the court or otherwise
preserved, or secured by bond in amount sufficient to assure payment of the ligbility
admitted. . . . Upon hearing, the court may order the party seeking interpleader
discharged from liability asto property deposited or secured before determining the
rights of the claimants thereto.

(emphasis added).

While often adisinterested interpleader is dismissed upon payment of the disputed property
into court, see, e.g., Lebanon Bank & Trust Co. v. Grandgaff, 141 SW.2d 924, 927 (Tenn. Ct. App.
1940), we find no language in Tenn. R. Civ. P. 22 to mandate that such procedure befollowed in
every case. Hartford has provided uswith no authority holding that thetrial court does not havethe
discretionimplicitintherul€ suse of theword“may.” Thelanguage of Tenn. R. Civ. P. 22.02 does
not indicate that the court must dismiss the interpleader from the action either prior or subsequent
to the determination of the proper claimant. Rather, the rule gives the court the discretion to make
that determination.

The annuitiesinvolved herein goparently had various payout options, and Ms. Williams, as
the recipient, had the choice of those options, after consideration of tax and other consequences.*
A unilaterd action by Hartford to pay the amount due under only one option into the court would
have removed or limited those choices. Consequently, the trial court acted reasonably and
responsibly in determining first who was the proper recipient and then ordering Hartford to pay the
proceeds to that recipient in accordance with its policy provisions. Further, the court took stepsto
preserve the property if it were paid. Therefore, we conclude the trial court acted within its
discretion.

12In its complaint for interpleader, Hartford asserted that:

Pursuant to the terms of the Contract, Hartford is obligated to either pay the proceedsinto the Estate,
if the Estate is designated as the proper beneficiary, or, rather, Hartford is obligated to pay the
proceedsto Ms. KatherineWilliams, if Ms. KatherineWilliamsisthe proper beneficiary of payments.
If Ms. Katherine Williams is determined to be the proper beneficiary under the Contract, then she
would also have the option of requesting a “spousal continuation election notice,” which may allow
for the deferral or payments until a later date, or to elect that Hartford immediately pay her the
guaranteed death benefit pursuant to the contract.

The correctness of Hartford’ sinterpretation of its annuity contract has not been raised.
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With regard to Hartford’ srequest that we dismissit from the appeal, we would simply point
out that it voluntarily filed abrief raising theissue discussed above. SinceHartford asked usto rule
on that issue and we have done o, dismissd is not appropriate. Because the trial court entered an
order regarding Hartford’ s payment of the proceeds, an order from this court allowing Hartford to
pay the proceedsinto court is aso not appropriate. We further declineto award Hartford attorney’s
feesfor its participation in this appeal .

[11. Clams Against the Estate

The final issue in this consolidated case involves claims against the Estate made by Ms.
Williams. On October 14, 1999, Ms. Williamsfiled a claim against the Estate for two loans made
toMr. Williams. Sheattached two checks, onedated September 16, 1996, inthe amount of $55,000,
and one dated February 18, 1997, in the amount of $40,000. Both checks had the word “Loan”
typewritten in the memo portion.”* The Estate filed an exception to the claims for the loans on
January 14, 2000. On March 15, 2000, Ms. Williams atempted to amend the original claimagaingt
theestatefor loans madeto Mr. Williams by changingthe supporting documentation for the $55,000
loan from one check to two checks dated November 25, 1996, in the amount of $45,000, and
December 6, 1996, in the amount of $10,000, for atotal of $55,000. The Estate filed an exception
to this amended claim on March 29, 2000.

The Clerk & Master held ahearing on Ms. Williams's claims and, at the hearing, stated:

| don't believe that the exception wastimely filed and | agree that this Court cannot
extend thistimefor theexception. | come back to the main problem with thevaidity
of this claim on its face, and if it is utterly void and unenforceable on its face, an
exception does not need to be filed. . . . | think we first have to look at this
enforceability, the validity onitsface. . . .

At that point, the Clerk and Master asked each party to submit briefs regarding the validity
of the documentation submitted as proof of the loans and the timing of the exceptionsfiled by the
Estate. In areport issued on September 13, 2000, the Clerk & Master determined that:

Because the amended claim states anew cause of action, it cannot relate back to the
original claim. See Cooper’s Estatev. Keathley, 27 Tenn. App. 7, 177 SW.2d 356
(Tenn. 1943). The supporting documentation submitted with the claim evidences
purported loans made on September 18, 1996, and February 18, 1997. The

13She also filed claims for funeral and burial expenses. These claims are not at issue on appeal as the parties
entered an agreed order on July 11, 2000, reimbursing Ms. Williams for $13,312.80 in funeral and burial expenses.

14This date is a mistake and should read September 16.
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amended claim all eges purported |oans made on November 25, 1996," and February
18, 1997. By changing the date and the evidencing documentation, an entirely new
and different loan was alleged in the anended claim and cannot relate back to the
original claim. Therefore, only the original claim for loans on September 18, 1996,
and February 18, 1997, may be considered by this court.

The Clerk and Master cannot find that the claim isvoid on itsface. The claim was
filed in proper form and properly verified. T.C.A. 8 30-2-307(b) requires acopy of
awritten instrument that evidences aclaim. Whether copies of checks will support
aclaim for loansis aquestion of fact and of law; their sufficiency cannot render the
claim void on its face.

The Clerk and Master found that theoriginal claimwastimely filed, but the exception to that
claim was not, and, consequently, that the claim was afinal judgment against the Estate.

The Estate objected to thereport filed by the Clerk and M aster and sought to haveit rejected
and/or modified by the trial court. Ms. Williams filed a motion for the trial court to confirm the
report. On November 9, 2000, the trial court adopted the report in part and rejected the report in
part. Thetrial court adopted the Clerk & Master’ s finding that the amended claim could not relate
back to the original claim because it stated a new cause of action, relying on Cooper’s Estate v.
Keathley. In addition, thetrial court found:

Even though the amended claim cannot rel ate back, the Court is now faced with two
different pleadings filed by the claimant for $55,000. The anended dlaim sworn to
by Ms. Williams on March 9, 2000 alleges that the $55,000 claim was the result of
two separate |oans made on 11/25/96 and 12/6/96 rather than the $55,000 |oan made
on 9/16/96 as set forth in the original claim. Therefore, even though an exception
was not timely filed to the original claim, the Court cannot allow ajudgment against
the estate for $55,000 for a loan on 9/16/96, when the amended claim on its face
indicates the original loan for $55,000 on 9/16/96 is not proper. The Court will
extend theprinciplesarticulated inMiller v. Morelock, 206 S.W.2d 427 (1947) to not
only theoriginal claim but to any purported amendment to theoriginal claim. Taking
the pleadings filed by the claimant as a whole, the Court finds that the claim for
$55,000isvoid and thereforethe Clerk & Master’ s Report asto that amount shall be
modified accordingly. Claimant shall have a judgment for $40,000.

The Estate filed amotion to alter or amend the decision of thetrial court pursuant to Tenn.
R. Civ. P. 59. The trial court denied the request, and both parties appealed. Because the issue
presents questions of law, we review the trial court’s decision de novo.

15The amended claim related only to the $55,000 | oan and was supported by checks dated November 25, 1996
and December 6, 1996, totaling $55,000.
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Theprocedurefor filing and excepting to aclaim aganst an estateisgoverned by Tenn. Code
Ann. 8 30-2-306, et seq. Creditors who receive actual notice of the death of the decedent have four
months in which to file a claim against the estate, and the four month time period begins to run on
the date on which the noticeto creditorsisfirs published. If aclaim against the estate arising from
adebt of the decedent is not filed within the statutory time period, it is barred.*® Tenn. Code Ann.
§ 30-2-301(a)(2).

When aclaimisevidenced by awritteninstrument, that written instrument must al so befiled
withthe court. Further, every daim must be verified by an affidavit of the creditor which states that
the claim isacorrect, just and valid obligation of the estate; that neither the claimant nor any other
person on the clamant’ sbehalf hasreceived payment thereof, andthat no security therefore hasbeen
received. Tenn. Code Ann. § 30-2-307(a)(2)(b). Themere acceptancefor filing of aclaim does not
create an inference as to whether the daim is valid or timely filed. Tenn. Code Ann. 8§ 30-2-
307(a)(2)(d).

An exception to a claim may be filed by the personal representative or any party interested
in the estate by filing a written exception within “thirty (30) days after the expiration of the four (4)
months from the date of the notice to creditors given as provided in 8 30-2-306(c).” Tenn. Code
Ann. § 30-2-314(a)."” Each exceptionisrequiredto includeareasonably detailed explanation of the
ground upon which the person making the exception intends to rely. Tenn. Code Ann. § 30-2-
314(a).

After the exception is filed, the court “shall hear and determine all issues arisng upon all
such exceptions” and no other pleadings are required. Any testimony can either be oral or by
deposition. Tenn. Code Ann. § 30-2-315. If no exception isfiled, the court may, after ninety days,
where no independent suit is pending, enter judgment against the estate for the claim, upon motion
by the claimant and noticeto the estate. Tenn. Code Ann. 8 30-2-316.

There is no dispute herein that no timely exception was filed to Ms. Williams's original
clam. When a claim istimely filed, is within the type contemplated by the statute, and is prima
facievalid, failureto file an exception within the time allowed by law generally requires the court
totreat theclaim asajudgment against the estate. Coin Automatic Co. v. Estate of Dixon, 213 Tenn.
311, 317, 375 S.W.2d 858, 861 (Tenn. 1963); Wilson v. Hafley, 189 Tenn. 598, 608, 226 S.W.2d
308, 312 (Tenn. 1949); Miller, 185 Tenn. at 469, 206 SW.2d at 429. There are exceptions to this
genera rule, however, the relevant one being where the claim is utterly void and unenforceable.

16While Tenn. Code Ann. § 30-2-307(a)(1) states that all claims are barred unless filed within the period
prescribed in the notice published or posted in accordance with § 30-2-306(c), Tenn. Code Ann. § 30-2-307(a)(1)(A)
& (B) provide exceptions to the general four month rule in situations not present here.

17Agaj n, the time for filing an exception is extended if the time for filing the claim was extended. See fn 15.
Tenn. Code Ann. § 30-2-314(a).
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In Miller v. Morelock, the executor who had failed to file timely exceptions to three claims
filed by Mr. Morelock, sought a declaratory judgment regarding his obligation to pay the claims.
Hisobjection to the first two wasthat they were exorbitant. Asto those two claims, the Court held,
“Sincethe claimappeared primafacievalid asto thesetwo itemsthe only manner in which objection
thereto could be made on the ground of being exorbitant was by exception” filed in theprobate court
within the statutory period. Id. 185 Tenn. at 470, 206 S.W.2d at 429. However, thethird clam was
considered differently on the bad's of the following principles:

As noted, the bill alleges that the third item in the claim “is utterly void and
unenforceable.” If an alleged creditor files a claim which shows upon its face that
itis“utterly void and unenforceable,” then the executor isnot liable for the payment
thereof even though no exception thereto was filed within the thirty day period
allowed by Section 3 of the Act. Thisis necessarily true because a void instrument
isin contemplation of law an instrument which never existed. Analogous is the
holding of thisCourt in Holmesv. Eason, 76 Tenn. 754, page 760, wherein this Court
held: “A void judgment isin legal effect no judgment. It neither binds nor bars any
one. All acts performed under it, and all claims derived from it are void. Parties
attempting to enforce it are trespassers. No action upon the part of the plaintiff, no
inaction upon the part of the defendant, no resulting equity in the hands of third
persons, can invest it with any of the dements of vitality.” Sherrell v. Goodrum, 3
Humph. [419], 430; Freem. on Judgments, sec. 117. “No actionisrequiredto revoke
it; itisnull initself.” Therefore, if the claim filed isvoid onitsface the legal effect
isthe same asif the claim had never been filed.

Id.

The unenforceable claim in Morelock was based upon the claimant’s assertion that the
decedent had given him apiece of real property. Although the daimant alleged the decedent had at
one point delivered the deed to him, he dso alleged the decedent had taken the deed back and then
soldthereal property. Delivery of the deed isessential to passtitleto agrantee, and the Court found
that the facts asalleged wereinconsi stent with the claimant’ s conclusion that the deed was delivered
to him. Becausethe claim was based upon nothing more than an unfulfilled promiseto givetheland
to claimant, the Court determined the claim to be utterly void and unenforceable. The estate,
therefore, was not liable for the claim even though no exception was timely filed.

In Coin Automatic, the Court reaffirmed that where a clam is void, an exception is
unnecessary because the legal effect of avoid clam isasif the claim had never been filed. Coin
Automatic, 213 Tenn. at 318, 375 S.W.2d at 861. In that case, the claim, unexcepted to within the
time limit, was for unliquidated damages arising from a breach of contract. The Court held that
although it could not say the claim was void on its face, the clamant was still not entitled to
judgment even though no timely exception had been filed. Noting that default judgments are not
favored, the Court explained that it would be dangerousto establish aprecedent whereby aclaimfor
unascertained damages could ripen into a judgment from which there is no relief simply by the
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combined acts of filing such aclaim and the failure of the administrator to file atimely objection.
Id. 213 Tenn. at 321, 375 S.W.2d at 862.

Similarly, in Wilson v. Hafley, the Court again stated that if aclam isunenforceable, “then
no exceptions would necessarily have to be taken and the estate would not be bound thereby.”
Wilson, 189 Tenn. at 609, 226 S.W.2d at 312. In apetition to rehear, the estate in Wilson v. Hafley
asserted the claimat issue was utterly void and unenforceabl e because it was actually aclaim against
the decedent’ shusband. The Court found that the dlaim on itsface alleged the debt was owed by the
decedent and, although at that time ordinarily the husband was liable for the items set out in the
claim, awife could also be legally responsible under the Married Women's Acts. Id. 189 Tenn. at
610-11, 226 SW.2d a 313. “Theclaim beng filed against thewife' s estate, nothing el se appearing,
we must assumethe credit waslent her and not the husband.” 1d. Theclear implicationisthat if the
wife were not legally responsible for the debt underlying the claim, her estate would not be held
liable even though no timely exception was filed. In such a situation, the claim would be utterly
unenforceable.

Finally, in Gray v. Estate of Gray, 993 SW.2d 59 (Tenn. Ct. App. 1998), co-administrators
did not file an exception to aclaim filed by Ms. Gray against the estate of her former husband for
amountsdue her under the MDA incorporated into their divorce decree. However, when Ms. Gray
petitioned for an order of judgment on her claim, the co-administrators asserted that the amount of
her claim should be reduced by the proceeds shereceived from alife insurance policy on her former
husband which he had been required to maintain to secure some of hisobligations under the MDA.
Inthe portion of the opinion relevant to theissue herein, this court found that, although no exception
had been filed to Ms. Gray’s claim, principles of equity required that the amount of the claim be
reduced by those items which the insurance policy was designed to cover. 1d. 993 S.W.2d at 66.

Whileaclaimisnot void or deemed anullity simply because of defectsasto form, Wilson,
189 Tenn. at 606, 226 S.W.2d at 311, whereit is unenforceable as a matter of law, thefaluretofile
an exception does not require the courtsto enter ajudgment on the claim. We are of the opinion that
the claims by Ms. Williams based upon alleged loans to Mr. Williams during their marriage are
unenforceable because the MDA settled all property rights between them. Thefailure of the Estate
to timely except to her claim does not convert that otherwise unenforceable daim into ajudgment
which the courts must recognize and enforce.

The MDA was a settlement of al claims and obligations between the parties. In that
document, Ms. Williams agreed that she had full knowledge of Mr. Williams sassetsand liabilities
and agreed that theM DA “isintended tobeafind settlement of all property rightsand support rights
and obligationsof therespective partieshereto.” Each party waived all rightsof claimsto theother’s
property. Inaddition, by sgningthe MDA, Ms. Williams agreed there were no other undertakings
other than those set forth therein. Mr. Williamswasawarded all thebank accountsinhisname, “free
of any claim by Wife.” Other accounts were specifically awarded to each of the parties, free of any
claim by the other.
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Our interpretation of the MDA is guided by the central tenets of contract construction. The
court’ sroleinresolving disputesregardingtheinterpretation of acontract isto ascertaintheintention
of the parties based upon the usual, natural, and ordinary meaning of the language used. Guiliano
v. Cleo, 995 S.W.2d 88, 95 (Tenn. 1999); Bob Pearsall Motors, Inc. v. Regal Chrysler-Plymouth
Inc., 521 SW.2d 578, 580 (Tenn. 1975). The purpose of interpreting a written contract is to
ascertain and give effect to the contracting parties’ intentions, and where the parties have reduced
their agreement to writing, their intentions are reflected in the contract itself. Planters Gin Co. v.
Fed. Compress & Warehouse Co., Inc., 78 S\W.3d 885, 890 (Tenn. 2002); Frizzell Constr. Co. v.
Gatlinburg, L.L.C., 9 SW.3d 79, 85 (Tenn. 1999). The rights and obligations of the parties are
governed by their written contract and, therefore, it isincumbent uponthe courtsto enforce contracts
according to their plain terms. Hardeman County Bank v. Sallings, 917 S.\W.2d 695, 699 (Tenn.
Ct. App. 1995).

Ms. Williams alleged that the loans at issue were made in late 1996 and early 1997, well
beforethedivorceandthe MDA. The MDA settled all obligations betweenthe parties. Thus,inthe
MDA Ms. Williams settled the debt; there was no debt outstanding after the MDA. She not only
waived her right to assert aclaim for pre-divorce obligations, but she simply had no obligation owed
to her and, therefore, no basis for aclaim.

Although the clam itself did not reveal it was fatally flawed because there was no debt
existing, the courts are not limited to the four corners of afiling designated aclaim. The Estate had
filed the divorce decree and MDA in the Probate Case in conjunction with its complaint for
declaratory judgment filed September 3, 1999. Ms. Williamsalso filed the divorce decree and the
MDA inthe Probate Case a ong with her motion to intervene on September 8, 1999. Thus, the MDA
was part of the record beforethe claim wasfiled.

Weare also of the opinion that Ms. Williams's claim would be precluded by the doctrine of
resjudicatawhich promotesfinality inlitigation. Lienv. Couch, 993 SW.2d 53, 55 (Tenn. Ct. App.
1998). The doctrine bars a second suit between the same parties on the same cause of action asto
all issues which were or could have been litigated in the former suit. Richardson v. Tenn. Bd. of
Dentistry, 913 SW.2d 446, 459 (Tenn. 1995); Massengill v. Scott, 738 SW.2d 629, 631 (Tenn.
1987).

The principle of claim preclusion prevents parties from splitting their cause of action; it
requires parties to raise in a single lawsuit all the grounds for recovery arising from a single
transaction.”® Lien, 993 S\W.2d at 56. Consequently, the doctrine of resjudicata barsthelitigation

18I n a prior holding this court stated:
Therule [of resjudicata] requires that the whole subject of the litigation be brought forward by the
parties, and the judgment concludes al matters, whether of action or defense, legally pertaining to that

subject which, by the exercise of reasonabl e diligence, might have been brought forward.
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not only of thosemattersactually determined in the prior action, but also those that reasonably could
have been litigated in the prior action. Am. Nat’'| Bank & Trust v. Clark, 586 S.W.2d 825, 826
(Tenn. 1979); Brown v. Brown, 29 S.W.3d 491, 495 (Tenn. Ct. App. 2000). Where all “claimsand
theories” asserted in the later litigation had accrued and were available for litigation in the prior
action, resjudicataapplies. Am. Nat'| Bank & Trust, 586 S.W.2d at 827. Thus, theformer judgment
isconclusive*” not only asto mattersactually put at i ssue, but equally to those which by duediligence
of thelitigant . . . might have been put in issue and determined.” Brown, 29 S.W.3d at 496 (quoting
Hayes v. Civil Serv. Comm’n. of Metro. Gov't, 907 S.W.2d 826, 828 (Tenn. Ct. App. 1995)).

Weaffirm thetrial court’ sdenial of the claim for $55,000 and reversethetrial court’ sentry
of judgment on the claim for $40,000.° Both claims were unenforceable against the Estate.

IV. Conclusion

Inconclusion, weaffirmthetrial court’ sdecision upholding thevdidity of thedivorcedecree
and theaward of theannuitiesto Ms. Williams. Weaffirmin part and reversein part thetrial court’s
decision regarding the claim against the Estate and find the entire claim by Ms. Williams is
unenforceable. Wereversethetria court’s order granting ajudgment against Ms. Williamsin the
amount of $430,395.40 for tax liability and remand the case for any further proceedings which may
benecessary. Thecogsof the gopeal aretaxed equally to Ms. Williamsand Jennie Williams Perdue,
Executrix of the Estate of James H. Williams.

PATRICIA J. COTTRELL, JUDGE

18 .
(...continued)
McKinney v. Widner, 746 S.\W.2d 699, 705 (Tenn. Ct. App. 1987).

19Even if this court does not agree with the reason advanced by the trial court to justify its judgment, we are

“called upon to pass upon the correctness of the result reached in the trial court, not necessarily the reasoning employed
to reach the result.” Shelter Ins. Cos. v. Hann, 921 S.W.2d 194, 202 (Tenn. Ct. App. 1995).
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